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. PURPOSE AND OVERVIEW OF THIS HANDBOOK

he role of the defense attorney is to zealously represent clients in criminal cases.
This representation requires the defense attorney to understand the context of their
clientds casuedes Gohnet ecxlti einntcbls f i nanci al st a:

community and family relationships, and medical and mental health history. Analysis of their

client s Idefénse hel ps t he

attorneye mp at hi ze Wi t[hrhe@pa Saled thét Rid tHe Quty of public defenders and other
situation which promotes further attorneys to learn about the needs of clients with cognitive disabilities:
zealous advocacy, helps to AiBar associations, | aw school

- responsibility for providing continuing legal education should
develop criminal defenses, and ponsIbity 1or providing inuing feg ueat !

develop and regularly conduct programs offering advanced

enables the attorney to collect instruction on mental health and mental retardation

mitigation to be used as a tool of professional participation in the criminal process. Prosecutors,
negotiation for disposal or public defenders and other attorneys who specialize in, or
diversi on of a clli e n tregulgrly pragfice, griminal lavy sfopldgparticipate in these

handbook is meant to provide programs.o

defense attorneys with a broader context when they have clients with intellectual and
developmental disabilities.

Information presented in this manual includes generalizations used to describe a very
large and diverse population. Therefore, although the information provides some good rules
of thumb, nothing in this manual should be used to stereotype people with intellectual or

developmental disabilities.

A. Introduction to Important Terminology

Developmental disability

A developmental disability is a severe, chronic disability that begins any time from birth
through age 21 and is expected to last for a lifetime. Developmental disabilities may be
cognitive, physical, or a combination of both. While not always visible, these disabilities can
result in serious limitations in every day activities of life, including self-care, communication,

learning, mobility, or being able to work or live independently.”

" Definition taken from the National Association of Councils on Developmental Disabilities
(NACDD). www.nacdd.org

1



ADevel opmental disabilityo is \woalswmlhaved | a ter m
severe chronic physical or mental disability. People with intellectual disabilities and people

on the autism spectrum have disabilities that
person with an intellectual disability may not need the same accommodations as a person on

the autism spectrum. Or, their needs can be overlapping. For example, some individuals

with intellectual disabilities and people on the autism spectrum may both have a need for

communication accommodations, like using pictures, rather than words, to convey events.

( Developmental )

Disability

—

)

( Autism \ ( Cerebral Palsy) ( Spina Bifida ( Intellectual ) ( PradesWilli )

Disabiity with Syndrome
an onset befor:
age 18

N U 2 S NS/

Intellectual disability

An intellectual disability is characterized by significant limitations both in intellectual

functioning and in adaptive behavior, which covers many everyday social and practical skills.

This disability originates before the age of 18. Another name for an intellectual disability is

Ament al retardationo (AMRO) . You may hear peoj
including Mild, Moderate, Severe and Profound. Some professionals believe that these

|l evel s are arbitrary. It should also be noted
intellectual disability that are described as having mild MR have an 1Q ranging from 557 70.

Thus, eventhose who are fAmil dlyo affected have a seve



One criterion to measure intellectual functi

The most commonly administered 1Q tests are the Wechsler tests. Generally, an 1Q score of

around 70 to 75 on the Wechsler IQ test indicates a limit in intellectual functioning.

In addition to intellectual functioning, a psychologist (not a psychiatrist) can analyze whether
a person has significant limitations in adaptive behavior. Adaptive behavior comprises three
skill types:

- Conceptual skills i language and literacy; money, time and number concepts; and
self-direction.

- Social skills T interpersonal skills, social responsibility, self-esteem, gullibility, naivete,
social problem solving, the ability to follow rules/obey laws, and to avoid being
victimized.

- Practical skills i activities of daily living (personal care), occupational skills, healthcare,

travel/transportation, schedules/routines, safety, use of money, use of the telephone.”
Autism

Autism is a complex developmental disability that typically appears during the first three years
of life and is the result of a neurological disorder that affects the normal functioning of the
brain, impacting development in the areas of social interaction and communication skills.

Both children and adults with autism typically show difficulties in verbal and non-verbal

communication, social interactions, and leisure or play activities.”

Prader-Willi Syndrome

Prader-Willi syndrome (fFPWS0Q typically causes low muscle tone, short stature, incomplete
sexual development, and a chronic feeling of hunger that, coupled with a metabolism that
utilizes drastically fewer calories than normal, can lead to excessive eating and life-
threatening obesity. This food compulsion makes constant supervision necessary. The
average 1Q of a person with PWS is 70, but even those with normal IQs almost all have

learning issues. Social and motor deficits can also exist.

" Definition taken from the American Association on Intellectual and Developmental

Disabilities (AAIDD). http://www.aamr.org/

~Information taken from the Autism Society of America (ASA). www.autism-society.org
3
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This handbook will not specifically address the needs of individuals with PWS in the criminal
justice system. However, for individuals with PWS who have learning disorders or I1Qs below
75, then the information in this handbook regarding intellectual disabilities will be helpful in
representing these clients.

Furthermore, due to an insatiable appetite, you may have clients with PWS who have been
charged with stealing food. Making the state, judge, and jury aware of this disability can have
an impact on charging or sentencing decisions. Finally, individuals with PWS qualify for
services offered by the Agency for Persons with Disabilities. For more information about

PWS, visit the Prader-Willi Association at www.pwsausa.ord.

Cerebral palsy

Cerebral palsy is a term used to describe a group of chronic conditions affecting body
movement and muscle coordination. It is caused by damage to one or more specific areas of
the brain, usually occurring during fetal development; before, during, or shortly after birth; or
during infancy. Development or damage to motor areas in the brain disrupts the brain's

ability to adequately control movement and posture.

This handbook will not specifically address the needs of individuals with cerebral palsy in the
criminal justice system. However, individuals with cerebral palsy do not have full control over
motor functions and thus, may appear to others not familiar with the disability to be drunk or

on drugs. If clients with cerebral palsy are charged with this type of crime, ask them whether
their disability was misconstrued by the arresting officer. In addition, individuals with cerebral
palsy qualify for services from the Agency for Persons with Disabilities. For more information

on cerebral palsy, visit www.ucp.org.

BAPeople Firstodo Language

fPeople firstolanguage is the principle that one should refer to the person first and not the
di sability. For exampl e, i nst smeferabldtossyayi ng t h
Apeopl e with co.goni ingse,dleaddvisualpniotithe disa@lity, is the primary

focus. It also describes what a person has, not who a person is.¥ Using people first

Y For more information on People First Language, visit:
http://ftp.disabilityisnatural.com/documents/PFL-Sh.pdf
4




language is important when talking or referring to or writing about an individual with a

physical or mental disability.

C. Developmental Disabilities versus Mental llinesses

Developmental disabilities are often confused with mental iliness, but they are two distinct
mental conditions. Mental illnesses are medical conditions that temporarilyd i sr upt
thinking, feeling, mood, ability to relate to others, and daily functioning. Developmental
disabilities are permanent conditions that result in substantial functional limitations that can
include the ability to learn, communicate, and live independently. Although the two are
distinct conditions, it should be noted that people with developmental disabilities are more
likely to be diagnosed with a mental illness. This is referred to as a dual diagnosis and is

discussed in more detail below. Here is a chart that sets out differences between the two

disabilities:
Developmental Disability Mental lliness
1 Is permanent; there is no cure. 1 Usually temporary and often
reversible.
1 Functioning can be improved 1 There is no cure, but it can often
through training and habilitation. be successfully treated with
medications.
1 Becomes evident at birth or 1 May occur at any age. Episodes
during childhood. may occur and then subside.
1 Affects approximately 1.5% - 3% 1 Affects 16% - 20% of the
of the population. population.
1 Itis not a disturbance of thought. 1 Involves disturbances of thought
processes and emotions.
1 Behavior is consistent with the 1 Behavior may be irrational and
personds | evel change often.
functioning.

Dual diagnosis. Dual diagnosis refers to individuals who experience more than one disorder

or disability. The most commonly referred to dual diagnosis is a person who is diagnosed




with both a mental illness and substance abuse problem. However, it can also refer to
individuals who are diagnosed with both a developmental disability and mental illness. It

is as important to treat and stabilize a mental iliness as it is to address the habilitative and
therapeutic needs of a person who is dually diagnosed with mental illness and a
developmental disability. If medication for mental iliness is not made available in places like
jail, then this can cause individuals to become non-compliant which can lead to a facility
placing them in isolation. Isolation may further exacerbate your cl i ent ds ment a
problems. If you perceive that a client could have an untreated mental iliness, you can ask
your client to sign a release and review their jail medical records. (See Appendix #11 for a
Sample Records Release Form). If the jail is not providing your client with mental health
treatment, then you can request a psychiatric exam and medication review from the jail to

diagnose your client, and, hopefully secure them treatment.

D. Non-identification, Vulnerability and Over-representation
The fact that individuals with developmental disabilities represent a disproportionate
percentage of the prison population is direct]l\

failure to identify and accommodate their disabilities.

Non-identification. Individuals often do not fit into the stereotypical image associated with

individuals with developmental disabilities. Not fitting into the stereotypical image means that

the disability goes unrecognized and consequently, un-accommodated.

The stigma attached to individuals with developmental disabilities further adds to the problem
of non-identification. People will attempt, often successfully, to conceal their disability. In
order to combat this problem, it is important to sensitize one-self to the general

characteristics or other telling factors that alert to the existence of a developmental disability.

Vulnerability. Individuals with developmental disabilities are more likely than the general
population to be arrested and convicted. They often come from low-income groups where a
police presence is more prevalent. They receive longer probation sentences, are more likely
to be incarcerated, and, once incarcerated, are more likely to be victimized by other inmates
and guards. In addition, they pick up more disciplinary infractions because it takes them

more time to learn or adjust to rules and schedules.

6
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,/' Other disadvantages faced by individuals with developmentally disabilities include: \\

\
1) Increased likelihoodtheywon ot meet criteria for bail
2) Tendency to feel overwhelmed by police presence; includes attempts to run away or

avoid arrest.
guestioner.

4) Difficulty recalling or describing details of a witnessed event.

1

|

|

|

|

|

|

:

| .

! 3) A perceived need to say what others want to hear or attempts to please the

|

|

|

:

|

i 5  Confusion about who is responsible for the c
\

\ even though they are innocent.

Overrepresentation. People with developmental disabilities are overrepresented in the

criminal justice system. Approximately 1.5% of the general population is developmentally
disabled, yet people with developmental disabilities constitute 4-1 0 % of t he nati ono

population, with an even greater number in jails and detention.

[I. IDENTIFIYING INDIVIDUALS WITH INTELLECTUAL
DISABILITIES OR AUTISM

A. ldentification of an Intellectual Disability

The majority of individuals affected by an intellectual disability are mildly affected
(approximately 88%). As a result, the presence of an intellectual disability will often go
unidentified. Without identification, necessary accommodations are ignored and the person
faces the risk of false confessions, increased penalties, and wrongful conviction.

Here is a list of some of the more common characteristics associated with intellectual

disabilities. Also see Appendix #1.



Characteristics of Persons with Intellectual Disabilities

1) May not communicate at age level (limited vocabulary, difficulty understanding/answering
guestions, mimics answers/responses, unable to communicate events clearly in his/her own
words, unable to understand complicated instructions or abstract questions).

2) May not understand consequences of situations (unaware of seriousness of situations,
easily led or persuaded by others, and/or naive eagerness to confess or please authority
figures).

3) May not behave appropriately (unaware of social norms, acts younger than actual age,
may display childlike behavior, displays low frustration tolerance and/or poor impulse control,
may fAact out, 0 become emotional, or try t | e a\
4) May have difficulty performing tasks (inability to read write or tell time, easily distracted,
poor motor coordination).

Once it appears that a person may have an intellectual disability, it is important to follow up to
confirm your suspicion. Here is a list of follow-up questions that may help with identification.

i Follow-up questions once characteristic identified:

i 1) How far did you go in school? How did you drop out?
' 2) Did you ever take special reading or math classes?

. 3) Have you ever worked? Where? For how long?

|
|
|
|
1
|
|
|
|
' 4) Do you have a checking account? Who takes care of it? i
i 5) Do you receive SSI? If yes, do you have a representative payee? (Representative i
i payees are individuals or companies who manage social security income for those unable to i
i manage the income themselves). i

|

I

|

. 6) Have you ever been a client of APD? What services did they provide?

B. Identification of Autism

Autism is a disability that includes a wide spectrum of abilities and intelligence levels.
Communication and social skills are usually impaired, even though this may not be obvious at
first. Interacting with someone on the spectrum may give you an initial impression that the
person i s e xmaybavecalmgntafilmess or & trying to be deceitful. People with

autism often will not make eye contact. It is important to keep in mind that this is common in

8



the spectrum and should not be misinterpreted as deception. People with autism may exhibit

extreme distress or behavior for no apparent reason, especially when confronted with novel

situations, people, and environments. They often willengagei n what i s call ed i
stimul ati ngo b dléppngipacng humiikgebody-aookihg, or repeating words

and phrases. They can be highly sensitive to touch, sound, bright lights, and unexpected

events.

Characteristics of persons on the autism spectrum:

1) Non-verbal or has limited speech.

2) Avoids eye contact.

3) If verbal, may have trouble with correct speech volume.

4) Rocks back and forth.

5) Demonstrates apparent insensitivity or high tolerance for pain.

6) Responds in unusual manner to lights, sounds or other sensory input.
7) Exhibits avoidance of touch.

8) Seeks sensory stimulation, including heavy pressure.

9) Display inappropriate behaviors, like laughing or giggling at inappropriate things.

10) Echoes words or phrases.

Once it appears that a person may have autism, it is important to follow up to confirm your
suspicion. Here is a list of follow-up questions that may help with identification.

Follow-up questions once characteristic is identified:

. 1) Do you have difficulty r ecogni zing faces oPropspayreogioaod kinl
. Section 11IB.)

. 2) Ask a question about yourself to test whether the person is interested in someone other !
1

1
than him or herself. For example, nAdo yoiu kno
3) Does anything in your environment bother you?

4) Do you have difficulty understanding verbal directions?

lIl. COMMUNICATION TIPS FOR INDIVIDUALS WITH
INTELLECTUAL DISABILITIES AND AUTISM

A. Communicating with an Individual with an Intellectual Disability



sing appropriate methods of communication in interviewing a client with an

intellectual disability is critical. If conducted appropriately, the client may be able to

accurately communicate any and all of the information the lawyer thinks important
to the case. If conducted inappropriately the information could become so distorted that the
lawyer may never understand theclient 6 s si tuati on.

Furthermore, a breakdown in communication between a lawyer and a client with an
intellectual disability may lead the lawyer to believe a client is incompetent when, in actuality,
the lawyer failed to communicate with a client in a way that allows them to understand the
lawyer and express themselves accordingly. This can lead to devastating consequences for
a client as a finding of incompetence may mean the client will be committed for competency

restoration in a secure facility.

Tips for communication:

1) The individual may be unfamiliar with a jail setting and be afraid to talk. Try to question the
person in an area free from distractions. Consider interviewing for short periods with breaks.

2) Clearly identify yourself. Explain why you are there.

3) Make eye contact beforeyouspeak. Say t he personés name ofte
directly i you should not talk through an accompanying parent or staff person. Avoid
completing your .clientsd6 sentences

4) Use simple language. Repeat points. Speak slowly and clearly. Keep sentences short.
5)Askopen-ended, rather than Ayes/ nod quesAsk ons.
Awhawbtat, 0 or Awhered questions.

6) Ask for concrete descriptions (color, clothing, etc.).

7) Be patient for a response. Allow at least 1571 20 seconds for response.

8) Repeatedly check for comprehension. Ask the person to repeat information in their own
words. You can also ask them to show what was happening in the situation.

9) Be sensitive to self-blame or fear. Pay attention to non-verbal cues, over-compliance,
resistance and body language.

10) Never make fun of the person. Thismeans donét | augh at what
about the person. People who deal with this issue a lot become very sensitive and will be

less cooperative if they sense it.

Using visual cues. A very easy and effective way to enhance communication between a

lawyer and a client is to use visual cues or aids. This could mean something as simple as

1C
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using gestures or stick drawings to more complex communication boards. Always be
prepared to use images or gestures to convey information to a client and to assist a client in
providing information. Get in to the habit of bringing a sketchbook and extra pencils, and
photographs or drawings you might commonly need (of objects, places, people, etc.).
Appendix #3 contains sample communication boards that have pictures of commonly used
legal terms and situations. Use these boards as guides.

Modifying court forms. To modify a form, look through the document and determine whether

any big words or phrases can be simplified without destroying their original intent. After
simplifying complex words or phrases, enlarge the text to at least 14 point, sans-serif font.

Modified court forms should only be used with defendants who are competent.

Conveying lengths of time. Be sure to tell your client how long the court process can take.

For example, how long it might take to go to trial or how long a single court day will take.
Most importantly, be very descriptive about the length of incarceration. In order to be
descriptive, offer examples from other areas of life where your client may be familiar with
waiting for a period of time. Another good tool to help convey lengths of time is a paper
calendar. Print one off of your computer calendar program or use a wall calendar. Count off
days with your client and circle important dates. If possible, make sure your client can keep

this calendar to refer to after you go.

Tips for communicating legal terms. Individuals with intellectual disabilities think in concrete

rather than abstract ter ms. Therefore, | egal
communicate to a person with an intellectual disability. Avoid using jargon to explain jargon.

Keep trying different words and use visual aids until you believe your client understands.

Keep checking for comprehension i ask your client to repeat what you say in his or her own

words. In Appendix #4, you will find a list of commonly used legal terms in simplified form.

B. Communicating with an Individual on the Autism Spectrum

People with autism may be non-verbal or have very limited verbal abilities. They may have
difficulty expressing needs, may gesture or point, or repeat words or phrases. Some may not
respond to verbal cues or may appear to be deaf. People with autism may interpret language

in a very |iteral way. Avoid using phrases t h;:
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eaglikin,ock it of fYoumapfind tiiatsane people withualutisd may have
difficulty reporting facts or details, making them appear to be unable to reliably answer

guestions.

Tips for communication:

1) Display calming body language; give person extra personal space.

2) Use simple language.

3) Speak slowly, repeat and rephrase questions.

4) Allow extra time for response.

5) Give praise and encouragement.

6) Consider use of pictures, written phrases and commands.

7) Avoid rapid pointing or waving.

8) Model the behavior you want the person to display.

Using Social Stories. A useful visual aid to help prepare a client for what to expect in various

situations (a hearing, time in jail, transportation to the court house, going through security at
the court house, etc.) is something called a Social Story. Social Stories are particularly useful
with individuals who have autism or related disorders, but can be helpful to individuals with
intellectual disabilities, as well. For assistance with developing Social Stories, call your

c o u n Centérdor Autism and Related Disabilities (contact information can be found at

Section Xl, Glossary of Resources in this handbook.)

Using Assistive Augmentative Communication Devices. Assistive augmentative

communication devices are used to accommodate individuals who have communication

disorders or disabilities. They include a variety of tools for addressing communication needs.

12



For example, a communication board (attached in Appendix #3) is a form of assistive
augmentative communication device, although technological advances have greatly improved
the options available for these sorts of devices. For an attorney representing a person with a
communication disability, it is good to be familiar with this term, so that you can have an
overall understanding of how your client communicates, suggest it as an accommaodation for
your client in court, and utilize simple versions to more effectively communicate with your

client.

Prospagnosia or face-blindness. | ndi vi dual s with autism or Asper

call ed Apr os pabglnionsd naeds so.ro i fTahcee d fomagerdsonto n mak e s
recognize faces. If you ask a client with autism to identify a person and they are having

difficulty, you may want to ask them to describe a general body type, clothing types or the

sound of the personb6s vdtficatiom. in order to facili!

V. FEDERAL AND FLORIDA BENEFITS PROGRAMS: HOW THEY
IMPACT YOUR CLIENT

ndividuals with developmental disabilities may rely on public benefits programs because

they arendét able to work due t o ttheiemedicadi sabi |

needs. If this funding is cut or terminated, individuals with developmental disabilities face
the possibility of | osing access to |ifebds nec:
Make sure you analyze how a criminal convictionwilli mpact your <clientds re
benefits, alert your client to the possibility, and, where possible, advocate for a disposition of

the case that will not have a serious impact on eligibility or receipt of those benefits.

A. Federal Benefits Programs

Social Security Disability Insurance (fF5SDI9. SSDI provides benefits to individuals who are

di sabled or blind and who are insured by worke:l
fund. These contributions are the Federal Insurance Contributions Act (FICA) social security

tax paid on their earnings or those of their spouses or parents. Social Security Disability

Insurance pays benefits to people who cannot work because they have a medical condition

that is expected to last at least one year or result in death. While some programs give money
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to people with partial disability or short-term disability, Social Security does not. Certain
family members of workers with disabilities also can receive money from Social Security.

Supplemental Security Income (f5S19. SSI is administered by the Social Security

Administration for people who are aged, blind or disabled, including children under age 18
who have limited income or resources to guarantee a certain level of income. SSI recipients
have contributed nothing or not enough to the Social Security System to be eligible for
benefits on their own earnings records. An application for SSI is also an application for
Medicaid. Individuals who are eligible for SSI automatically qualify for Medicaid. Eligibility for
Medicaid begins with the first day of the month in which eligibility for SSI begins and

continues as long as the individual remains eligible for SSI.

To be eligible for SSI benefits, an individual must meet the federal definition of disability. For
purposes of Medicaid and SSI, that definit
prevents an individual from engaging in any substantial gainful activity (or for a child under
18, an impairment of comparable severity) and which has lasted or is expected to last for at
l east 12 months or i s eSSlmlesocchaseasset and inqoraeslimilst i

which your client must meet to be eligible.

Medicaid. Medicaid is health insurance that helps many people who can not afford medical
care to pay for some or all of their medical bills. Medicaid is available only to certain low-
income individuals and families who fit into eligibility group that is recognized by federal and
state law. Medicaid sends payments directly to the health care providers. Some co-pay may

be required.

B. State Benefits Programs

Agency for Persons with Disabilities ( i A P BBD is a State agency that works with local

communities and private providers to provide services to Florida residents with

developmental disabilities who meet their eligibility requirements.

An easy way to learn about the DD system in Floridaist o access fAThe Yel
which was created for individuals with disabilities and their families to use. To take a look, go

to: http://apd.myflorida.com/customers/notebook!/.
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Developmental Disabilities Waiver ( i DD Wa The BD Wa3aivers provides residential,
health, and habilitation services to persons with developmental disabilities who otherwise risk

institutionalization. Recipients enrolled in the DD waiver receive services enable them to:

~r

E Have a safe place to live in the community.

E Have meaningful day activity.

~r

E Receive medically-necessary medical and dental services.

~r

E Receive medically-necessary supplies and equipment.

~r

E Receive transportation required to access necessary services.

|l ndi viduali zed services and supports are Acoor (
Coordinator (see description below). Services and supports are arranged via contract with

different private service providers.

Wait List for the DD Waivers: There is a large wait list for the DD Waiver (for more

information visit endtheline.org). Individuals are placed on the wait list based on Florida

statutory law. Section 393.065, Fla. Stat., creates seven categories of people who are
prioritized based on specific criteria. Below is a summary of categories most relevant to
individuals on the wait list who are involved in the criminal justice system. However, if you
have a client on the waitlist, please review the statutory section for the full description of each

category and its criteria.

Categoryl: I ndi vi dual s on the waitlist who are deem
deemed to be in ACrisiso if their sitdad@0lpn me
Florida Administrative Code( as of the date of this Handbookds
yet been adopted). Il ndividuals in ACrisiso cal
Waiver sooner by submitting a fiCrisis Tool.0 A committee at APD Central office meets to

review Crisis Tools every month. Any advocate can initiate the Crisis Tool application
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processaswellasparti ci pate in creating a compelling p
pictureo of t heir Acompdlingpéckagewouldscontin isformatiant i o n .
similar to that used for mitigation. APD also needs to know whether a client is coming into

contact with the criminal justice system because this is indicative of an individual meeting the

criteria set forth in administrative rule. A A Cr i s(applicaliom)acdnde obtained from the

local APD office.

Category 3: Includes individuals on the waitlist:
- who are at substantial risk for incarceration or court commitment,
- individuals on the waitlist whose behaviors or physical needs place themselves or
others at risk for harm, or
- who are ready for discharge from a state mental health hospital or skilled nursing

facility in need of a caregiver.

Waiver Support Coordinators ( i WS.CTaeé role of the waiver support coordinator is to
evaluate and coordinate for the needs of his or her client. This is done by speaking with the
individual, treating professionals and other caregivers. The WSC then writes a plan (called a
Support Plan) that incorporates all of the information and submits it to APD for approval
together with a plan that will provide the services and how much they cost. APD is required
to submit any service request to Maximus which is the State sponsored Prior Service
Authorization Program. If both Maximus and APD approve the plan, then the consumer can

receive their services.

If a client receives services from APD and has a WSC, you should contact the WSC to inform

him or her about the possible criminal charges that your client faces. The sooner that a WSC

is made aware of the clientds situation, the s
services for the client to both help them through the criminal justice system (i.e., additional

supported living coaching services, so your client has a person to bring them to court dates)

and, if a lack of services is at issue, prevent them from getting new charges.

Another reason you should contact the WSC is because he or she has significant insight into
what your client can and cannot accomplish in terms of sentencing. The WSC can give input

as to what constitutes an appropriate plea deal. Furthermore, any diversionary plan for an
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A

APD client should bebased on the clientdéds Support Pl an. T h

services and the defense attorney to help accomplish this goal.

Clients Already Served By APD. If a client is currently being served by APD, then the local

office should be contacted and informeda bout the i ndividual 6s arresH
admission into a treatment program. If APD is alerted to the fact that their client has been

arrested or is being served by a community mental health provider, then they need to re-

evaluate the services received by the person and modify them if a lack of services

contributed to the persondés i nvolvement with ¢t

Clients Who Need APD Services. If the individual is not yet a client of APD (by calling the
local office you can determine this), an application for services should be initiated.

Eligibility requirements can be found on the APD website: http://apd.myflorida.com/about/.

Individuals must have a developmental disability to be eligible. Developmental disabilities

include;

~r

E spina Bifida

~r

EAutism(onchI assical autism; Aspergerds ameke high

not eligible for APD services)

E cerebal Palsy

~r

E Prader wili Syndrome

~r

E Intellectual Disabilities

The APD application for services can be found on their website:

http://apd.myflorida.com/customers/application.htm.

V. DOCUMENTING PROOF OF THE EXISTENCE OF A DISABILITY
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he next step after identifying the possibility that your client has a developmental

disability is to obtain evidence of it. You can be a great benefit to your client by

tracking down school records, medical records, institutional records, or asking
relatives and other caregivers for information that documents an existence of a
developmental disability. This information can be used to help a client apply for an APD
application or other benefits programs, establish a criminal defense, provide mitigation, or
secure accommodations for their disability while incarcerated. To obtain this information, you
will want to ask your client to sign a release of medical/mental health/educational records.
Always include a short cover letter that briefly describes what you are requesting (some files
may be very large, so you want to be specific) and where the information should be sent. A
sample public records request letter is set forth in Appendix #5. You can find sample a
release in Appendix #6. Here are examples of places that may have information on whether

your client has a developmental disability.

A. Schools

If your client was involved in special education or had an Individual Education Plan (EPO,
then he or she may have a developmental disability. Not only are these records very
persuasive for purposes of negotiating a criminal case, they are one of the best resources for
proving a person is eligible for APD services because they show an onset of a developmental
disability prior to age 18. If records are less than 5 years old, you should contact the last
school attended. If the records are more than 5 years old, then you need to provide a release
to the school district. In order to obtain the records, fill out and have your client sign a
records release authorization form (a sample form is attached as Appendix #7). Fax or mail

the request to the facility where you are requesting the records.

B. State Agencies i APD, Department of Children and Families, Local Social Security
Offices

APD. To obtain client records from APD, you will need an APD release form (attached as
Appendix #8). Your client must consent to the release of records by signing the release
document. Submit the release via fax or mail to your APD Area Office. A list of the APD
Area Offices (by county) and their contact information can be found at:

http://apd.myflorida.com/area/.
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Department of Children and Families ( i D C H@gbtain records from DCF, you will need a

DCF release form (attached as Appendix #9). Your client must consent to disclosure of their

records by signing the release form after you fully describe it to him or her. Submit the
releasetoyour <c¢cl i entds regional DCF office. A |ist
information can be found at: http://www.dcf.state.fl.us/admin/dcfcontacts.shtml.

Social Security Administration. To obtain records from SSA, you should first determine

where your <cl i keptwbdschecesrtdasadeon your <cliento:
www.ssa.govandcli ck on ficontact wus. 0 Then click on il
Enter your clientds zip code and the website wi
SSA office that houses your <clientds rewlkrds.

need a SSA-827 form (attached as Appendix #10). You should specify in the cover letter
whether your client receives Supplemental Security Income or Social Security Disability
Insurance. Send the request and signed SSA-8 2 7 f or m t o Sogial Becuritg dfficee nt 6 s

C. Community Providers

There are many different community providers who offer services to individuals who are

developmentally disabled. Examples of these organizations are The Arc, the Center for

Autism and Related Disabilities (ICARDQ, and the Center for Independent Living (ACIL9. The

best way to determine whether your client receives services from any of these providers is to

contact them and ask. You may also want to ask whether your client carries any information

on them. Some community providers, like the The Arc, provide the people they serve with an
identification card that contains contact information for others in the community with whom

your client is familiar. These organizations will likely maintain records that document your
clientdés disability in addition to being abl e
disability may impact their environment or their behavior. In order to provide this information,

the organization will likely require a release form.

D. Relatives/Caregivers/Friends

If your client has ties to the community, then this can be a very good information resource.

Ask your client whether they live with anyone or see anyone on a regular basis. Iftheyar en 6t
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able to provide a phone number off the top of their head, ask whether they carry around
information with them as some caregivers or relatives may ask that they keep that information
onthem. Follow-up wi th questions to the relatiaclkes or

mental health, educational and employment history.

E. Residential Settings

People with developmental disabilities may live in more restrictive settings, like group homes

or nursing homes. These residential settings are required by Florida law to maintain records

on all their customers. You may want to call to ask whether they require a particular release

in order to obtain these records. In addition, residential settings, like community providers,

may also be able to give you a broader picture ofhowyour cl i ent 6s di sabili
day-to-day life. However,  d distlésk incriminating information about your client. Some

residential settings may evict an individual for merely being arrested.

F. County Jails

A jail 6s c | asreansindiwiduals usimg a eet df intake questions. In addition,
they have an opportunity to observe your client on a daily basis which allows them to make
observations about their developmental level. Contact the jail and ask forthei Me d i ¢ a |
Records Department.0 Tell them that you will fax over a request for records and where they
should send the copies. Follow-up with a formal request letter and a copy of a release form
that is HIPAAA compliant (attached as Appendix #11). A list of Florida county jails can be
found at: http://dlis.dos.state.fl.us/fqils/countyjails.html.

G. Department of Corrections

The Department of Corrections (DOC) will maintain medical and mental health records for
inmates housed in any of their correctional facilities. In order to request records, you will
need to contact the facility where your client was incarcerated and ask to speak with the
medical department. The DOC requires that all releases be notarized. A sample release for

the Department of Corrections can be found in Appendix #12.

H. Department of Juvenile Justice
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In order to request records you will need to mail or fax a signed records release and a written
request to the Public Information Officer at the Florida Department of Juvenile Justice ( i DJ J 0 )
The contact information for DJJ is listed below. If your client is a minor, you will also need a
release signed by their guardian. A sample DJJ records release can be found in Appendix
#13.
Public Information Officer
Florida Department of Juvenile Justice
2737 Centerview Dr., Ste. 3218
Tallahassee, FL 32399-3100
Fax: 850-921-4159

I. Using the Information Once You Have Obtained It

You can use this information to:

x Advocate for safe placement and other specialized treatment your client may need
while incarcerated. According to Title Il of the Americans with Disabilities Act,
placement in a medical unit or other protective custody is considered to be a routine
accommodation provided to inmates with developmental disabilities because their
disability can leave them vulnerable in general population. However, as with any
request for accommodation, you should confirm that your client wants a particular

accommodation.

x Criminal Defenses i Florida does not recognize the defense of diminished capacity. If
you argue that a client did not have the capacity to commit a crime because of a
developmental disability, then you must raise it in a plea of not guilty by reason of
insanity. If you choose to argue that your client is not guilty by reason of insanity, then
you must provide evidence of their developmental disability which can include

evidence from past medical and mental health records of your client.

x Use as mitigation to advocate for the case to be dismissed T discussed in Section
| X(E), AMitigati on
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x  Advocate for the court to provide accommodations during hearings and trials.

x After sentencing, advocate for a safe placement and alternatives to incarceration. A
safe placement should be in the least restrictive environment possible. Please refer to
Section IX(C) about advocating for sentencing alternatives best suited for clients with

developmental disabilities.

VI. THE AMERICANS WITH DISABILITIES ACT ( i AD &dHE
CRIMINAL JUSTICE SYSTEM

itle Il of the Americans with Disabilities
that provides protection to individuals with disabilities similar to those provided to
individuals on the basis of race, gender, national origin, age, and religion. Title Il

prohibits discrimination against people with disabilities in State and local government

services, programs, and employment. This means that Title Il applies to the operation of the

criminal justice system, including police interrogations (under certain circumstances), court

proceedings, and incarceration.
A. Requesting an Accommodation on Behalf of Your Client

To request an accommodation on behalf of your client from the criminal court, contact the

ADA Coordinator for your judicial circuit. A directory of ADA coordinators for the Florida court

system can be found in Appendix #14. Generally, a request should be made at least three

days in advance of the date the accommodation is needed. However, each circuit may have

di fferent rules about when a request should be
request for an accommodation, you should advisethe ¢l i ent t o use the <cir
grievance procedure to challenge the denial.

To request an accommodation on behalf of your client from a county jail, contact the county
jail and ask for the classification department. The classification department should document
your clientds disability and hican sendalbtterrothee e d e d
classification department requesting the accommodation on behalf of your client. If the jail
denies your client an accommodation, advise your client to follow the grievance procedure at
the jail.
22
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B. Routine accommodations under the ADA for criminal defendants with

developmental disabilities

If your client requests an accommodation, then you should comply. If you think a client
needs an accommodation, always double check with your client about whether they want
one. Not only is requesting an accommodation their choice, but they will be able to help you
tailor the request to their unique needs, an essential component of any ADA request.

1) Provide assistance with completing any documents needed by the court.

2) Use simplified language, repeat questions and use other modified interviewing techniques
to collect facts about your client. Interviewing techniques are listed in Section IlI.

3) Ask that a client be called first on the docket line as they are more likely develop anxiety

+_ as they wait, and as a result, can exhibit inappropriate courtroom behavior. )
| Trial )
1) Familiarize your client with the courtroom.

_______________________________________________________________________

________________________________________________________________________

1) Advocatef or sentencing terms to be provided

2) Advocate for safe placement if the sentence includes incarceration time.

________________________________________________________________________

C. Failure of Police to Accommodate and Motions to Suppress Confessions

Although case law is not yet developed or settled in these areas, moving to suppress the
confession of a client with a developmental disability when the police have failed to
accommodate him or her during an investigation is an important part of defending a client

with a developmental disability. Their need to please individuals and their lack of

23

at



understanding about their civil rights leaves them particularly vulnerable. A motion to
suppress their confession serves as a protection against this vulnerability.

Florida courts have not established a bright-line rule as to whether an individual with an
intellectual disability who does not understand Miranda warnings can waive their rights.
Listed below is an overview of Florida case law dealing with the issue of how intellectual
functioning or autism can impact the determination that a waiver was voluntary, knowing and
intelligent. If you choose to file a motion to suppress a statement made by a client who has a

developmental disability, you may want to keep a few things in mind:

1) Although the courts have pointed in the direction of making coercion a pre-requisite to a

finding that a confession was not made voluntarily, most courts use a totality of the

(

circumstances test where fimental weaknesso is
Furthermore, in determining whether a waiver was made knowingly and intelligently, the court

wi || |l ook at the defendantds intelligence, bacl
circumstances test requires a factually intensive analysis, so familiarizing yourself with all of

the circumstances surrounding the confession will help you form an argument about why the
clientds confession should be suppressed.

21 f you need to show some form of police coerc

Afcoer ci onoO dsariégysnean ihd policecbeat ssconfession out of someone. Rather,
a person with an intellectual disability or autism may not be able to defend themselves
against normal police techniques. Be sure to look at the circumstances surrounding your

c | i e n tession andd@ densitive to how a developmental disability can impact the
voluntary nature of a confession. Some of the traits you may want to keep in mind include;
an inability to understand complex commands, a tendency to feel overwhelmed by police
presence which can include attempts to run away or avoid arrest, a perceived need to say
what others want to hear or try to please the questioner, difficulty recalling or describing

details of a witnessed event, and confusion about who is responsible for the crime which can

|l ead them to Aconfesso even though they are

3) Expert testimony is necessary to establish that a client could not understand Miranda and

was vulnerable to coercive police practices. Make sure that the Miranda rights used to test
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your cl i endubrsi ncga ptahcei teyxap éthe €ase farmaads the Mirenda

rights used by the officers at the time of interrogation.

)1t i s the Stateds burden to show through a pr
confession was freely and voluntarily given and that the rights of the accused were knowingly

and intelligently waived.

x  State v. Chorpenning, 294 So.2d 54 (Fla. 2d DCA 1974): To determine whether a confession
is voluntary, a fAtotality aded trdctrstoweighio atetdlitg nc e s 0
of the circumstances test include; 1) persistent and prolonged interrogation, 2) unlawful
detention, and 3) mental incapacity or ignorance of the accused. In analyzing whether the
confession was involuntary, the trial court determined that because the Defendant was
mentally ill with a 7 grade education, testified that he did not understand Miranda, and
inconsistencies existed between the confession and the known facts of the case, then the
motion to suppress should be granted. On appeal, the court stated that the trial court properly
applied the test and the motion was affirmed. In affirming, the appeals court recognized the
trial judge specifically stated he did not suppress on the basis of police behavior.

x Ross v. State, 386 So. 2d 1191 (Fla. 1980): A confession by a defendant with an 1Q of 66 and
diagnosed with mild mental retardation was found to have been freely and voluntarily given
and that the defendant had knowingly and intelligently waived his rights. The court found that

iment al weakness alone wil!/l not automatically r
i nadmi ssi bl e. 0 However, the court further stat
considered in determining t hlbecoud based therddcisioms s o f
on expert testimony regarding the defendantds a

remain silent and his right to counsel.

x  Thompson v. State, 548 So0.2d 198 (Fla. 1989): The court held that, viewed in the totality of
the circumstances, the confession was ~voluntary
normality was not so severe as to render the confession inadmissible. The court reasoned
that At he f a-odrmalityalomeeoes notirendenalconfession involuntary, except in
those rare cases involving sub-normality or impairment so severe as to render the defendant
unable to communicate intelligibly or understand the meaning of Miranda even when
presented i n sThemouitfodnd teadbedause the.défendant did not have
difficulty understanding questions during a two-hour police interview and attempted to provide
an alibi during that interview there was sufficient evidence to support a denial of the motion to
suppress.

x State v. Stewart, 588 So0.2d 1063 (Fla. 3d DCA 1991): In its review of whether a motion to
suppress should be granted when an incompetent
Florida, diminished mental capacity does not in and of itself affect the admissibility of a
confession, absent improper coercive police conduct. Itis important to note that the case can
be factually distinguished from cases involving individuals with developmental disabilities
because being incompetent does not equate to having a developmental disability.

x  State v. Crosby, 599 So. 2d 132 (Fla. 5th DCA 1992): In examining whether a confession was
given voluntarily and in violation of defendant
the totality of the circumstances still applied after Colorado v. Connelly, 479 US 157 (1986).
The court found that the totality of the circumstances test applies and in deciding whether a
waiver is knowing and intelligent, the courts have used several factors including; 1) mental
capacity or 1.Q, 2) age, 3) physical condition, 4) demeanor, 5) coherence, 6) articulateness, 7)
capacity to make full use of oneds faculties, 8
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reading skill, 11) time of interrogation and 12) a prior record or experience with the criminal

justice system. The court went on to hold that the confession should not be suppressed

because the record reflectedia consi stent pattern of coherent
responses by the def endant oferecatomsdipportdhe pokiopthatt t e st
defendant could not make a knowing and intelligent waiver or was incapable of understanding

his rights.

Benitez v. State, 952 So0.2d 1275 (Fla. 2d DCA 2007): The appellate court reversed the trial

court 6s detioniteasbpprest beeaause the trial court applied an improper test. The

trial court held that since the state does not recognize diminished mental capacity as a

defense, then the motion should have been denied. The appellate court reversed stating that

fa defendantoés di mini shed mental capacity, alon
be relevant to whether the defendant voluntarily waived his Miranda rights, but his diminished

mental capacity is not relevant as to whether he knowingly and intelligently waived his Miranda
rights. o I't should also be noted that diminish
defense (meant to negate specific intent) and has been found inapplicable to Florida criminal

law. After finding that the trial court applied the incorrect test, the appellate court went on to

analyze whether the defendant knowingly and intelligently waived his Miranda rights by

considering the following factors; 1) the manner in which the Miranda rights were given,
includinganytrickery or cajoling, 2) the defendantds age
experience, 3) the location of the questioning, and 4) whether the police obtained a written

waiver of the Miranda rights. Since the trial court applied the incorrect test the court reversed

and remanded with instructions to make specific findings or hold a new hearing.

VIl. DEFENDANTS FOUND INCOMPETENT TO
PROCEED DUE TO AUTISM OR AN INTELLECTUAL
DISABILITY

ompetency law is governed by Ch. 916 of the Florida statutes. There are specific
provisions that govern competency restoration of felons who are fimentally retardedo
or fautisticoand they can be found in Fla. Stat. § 916.3.

The program that individuals with intellectual disabilities or autism are committed to for

competency restorationiscalledt he A Ment ad |De fReentdandtebs Pr ogr amo

MRDP is run by the Agency for Persons with Disabilities. According to their central office,

APDhasareaof fi ces that designate Aforensic | iaison

program. To contact the area office, see Section Xl of this handbook.

For MRDP participants ordered to a secure placement, these individuals are placed in

a highly secure facility much like a prison. If an individual is not restored to competency after

2 years, their charges are dismissed, but the state may seek to commit them up to the

maximum penalty for the crime of which they were charged under Ch. 393 of the Florida

Statutes. It is always important to keep this possibility of extended institutionalization in mind

when determining whether a competency evaluation is necessary. Make sure there has not
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been a just breakdown in communication that leads you to believe that a person is

incompetent. [nability to assist counsel and not a breakdown in communication is the

standard used to judge competency.

A. Involuntary Commitment and the Least Restrictive Alternative

Fla. Stat. 8§ 916.302 governs the involuntary commitment of defendants with developmental

disabilities found incompetent to stand trial.

Defendants may be involuntarily committed if all four criteria are met:

1) They have fAautismo or Aretardation. o

2) There is a substantial likelihood in the near future the defendant will harm him or herself or
others (this can be shown through recent behavior that causes, attempts or threatens such
harm).

3) All available, less restrictive alternatives, including services provided in community
residential facilities or other community settings, which would offer an opportunity for
improvement of the conditions have been adjudged inappropriate.

4) There is a substantial probability that the defendant will respond to competency training

and the defendant will regain competency in the reasonably foreseeable future.

B. Conditional Release for Defendants Who Have Been Involuntarily Committed

The court has the power to grant conditional release from a forensic facility to a civil facility or
the community for defendants who have been involuntarily committed for competency
restoration. To request conditional release, the defendant can file a written plan with the

court, copies to all parties.

The written plan must include:

1) Recommendations from qualified professionals that defendant is a candidate for
community based training.

2) Special provisions for residential care and adequate supervision of the defendant,
including recommended location of placement.

3) Recommendations for auxiliary services, including services such as vocational training,

psychological training, educational services, leisure services, and special medical care.
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To develop a written plan, you should contact the local Agency for Persons with Disabilities,
forensic liaison to identify services available in the community. In addition, for defendants
with intellectual disabilities, The Arc may be a good source to locate professionals and help
identify auxiliary services. For defendants with autism, the Center for Autism and Related
Disabilities can provide similar assistance. The contact information for these organizations

can be found in Section Xl of this handbook.
C. Rights of Forensic Clients
Every person committed for competency restoration has individual rights. These rights may
be asserted by a family member, advocate, or attorney. As an attorney, you can advocate for
your client ow ipgriinwgi lae dest theyr e x psitaationornegdt@a c | i en

the commitment facility and following up when necessary.

1) Right to Individual Dignity. Every forensic client should be treated with dignity. A jail may

only be used as a holding facility for up to 15 days following the date of the commitment

order.

2) Right to Treatment. A person cannot be denied treatment for an inability to pay. Each

person is entitled to regular physical examinations and programs and activities that enhance
self-image and provide other beneficial effects. Not more than 30 days after admission into a
facility, each person must receive an individualized treatment or training plan in which the

client has had an opportunity to participate.

3) Right to Express and Informed Consent. An individual must always be asked for their

express and informed consent prior to administration of treatment. However, there are
circumstances under which treatment may be authorized without the consent of the

individual.

4) Right to Quality Treatment. Individuals are entitled to treatment and training appropriate to

bring about restoration of competency. This treatment includes; medical, vocational, social,

educational, and rehabilitative services.
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5) Right to Be Free from Restraint & Seclusion. Restraint should only be used in the case of
emergencies or to protect others or oneself from imminent injury. They cannot be employed

for purposes of punishment or for staff convenience.

6) Right to Visitation. Individuals have the right to communicate freely and privately with

persons outside the treatment facility unless the communication is determined to be harmful.
Individuals have the right to communicate with their attorney at any reasonable time. Each

facility is required to set up reasonable visitation policies.

7) Right to Care and Custody of Personal Effects. Each individual has the right to send and

receive correspondence without it being tampered with by the facility.

8) Right to Vote in Public Elections.

9) Right to Maintain Confidentiality of Clinical Records.

10) Right to Habeas Corpus. At any time and thru any representative, an individual may file a

petition in the circuit court in the county where the individual is committed to question the
cause and legality of their detention and request release. Furthermore, an individual who is
being denied any of the above rights may file a petition with the circuit court in the county
where the client is committed alleging that a client is being denied a right unjustly. The circuit
court may then conduct a judicial inquiry and issue an appropriate order to correct the

situation.

VIIl. COLLATERAL CONSEQUENCES T UNIQUE ISSUES FACED
BY INDIVIDUALS WITH DEVELOPMENTAL DISABILITIES
CONVICTED OF A CRIME

here are many collateral consequences that flowfroman i ndi vi dual 6s cr i
conviction. This can include threat of removal if they are not authorized to reside in
the country, a criminal history that impacts their right to vote, ability to find a job, or

apply for certain state licenses, not to mention it subjects them to harsher criminal

punishment if they are ever charged with a crime again. The issues listed below are
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collateral consequences faced specifically by individuals with developmental disabilities who

are convicted of a crime.

A. Loss of Housing/Housing Assistance

Public housing assistance can be terminated if someone is merely arrested for a crime.
Clients who use public housing assistance should be aware of this consequence. If they
dondt face incarceration, but f e aknowlthatsheimg t hei t

local legal services office may be able to provide advocacy on their behalf.

Individuals who have a developmental disability and are living in a congregate living situation
may also face the risk of losing their housing. For example, some programs have policies
against allowing individuals with criminal records or who are on probation to live in the facility.
Be aware of this when you are negotiating pleas or contacting the facility where your client

lives.

B. Loss of Services

If your client receives SSI or SSDI, these benefits will be terminated after one year of a
client 6s 1 lhyow clienerecaites SShor SSDI, you may want to advise them that
they should notify the Social Security office to stop payment while they are incarcerated or

Social Security will seek to collect any payments made to them while they were incarcerated.

C. Medicaid Benefits

According to Florida law, Medicaid benefits are only suspended upon incarceration rather
than terminated. This means that when an individual is released from jail or prison, they have
to reactivate their Medicaid, but do not have to go through the entire enrollment procedure
again. Medicaid cannot be used to pay for health services provided within the institution, but
if the inmate requires in-patient treatment in a facility outside of the institution, then they can
use Medicaid for payment assistance. Furthermore, to the extent permitted by Federal law,
the period of time the person is incarcerated can not be included in any calculation of when

the person must recertify his or her eligibility for medical assistance.
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If your client receives services from the Agency for Persons with Disabilities, then their
services will be suspended for the time that they are incarcerated. If your client is on the

waiting list for services and they are incarcerated, they may be sent to the back of the list.

IX. SPECIAL CONSIDERATIONS IN SENTENCING FOR
DEFENDANTS WITH DEVELOPMENTAL DISABILITIES

A. Sentencing and Credit Time Served

If a person is committed for competency training in a facility where they are not allowed to
leave on their own free will, then the time spent committed counts towards credit time served.
Tal Mason v. State, 515 So.2d 738 (Fla. 1987).

B. Incarceration

Individuals with developmental disabilities who are sentenced to prison are more likely to be
victimized by other prisoners, be written up on disciplinary reports, serve longer sentences,
and are less likely to access appropriate rehabilitation services and secure grievance
procedures. If your client is sentenced to prison or jail, then ask the court, in private, to
includey our c | i e nandneeddor apmopriate actoypnmodations in sentencing order.
Follow-up to ensure that the facility made the appropriate accommodations. If your client has
family or care providers, then instruct them about how to request an accommodation and how

to follow-up on their request.

C. Special Considerations Related to Terms of Probation

Remember that your client may not be able to hold down full-time employment, pay probation
fees, keep track of appointments, navigate public transportation, perform community service,
or complete schooling the way that other clients can. Keep this in mind when you are
negotiating plea deals with the prosecutor and provide alternative suggestions when you
donodot feel |l i ke your <client can succeldwlully co¢
dondt know what vy ddoraskehem, errseek an avaluation froma n 6
community provider, like the Center for Independent Living. Provide the prosecutor with
evidence of your <clientds di sabfortourtstobet o bol st et
compliant with the ADA, if the court orders probation, then it may need to make special
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modifications so your client can successfully complete their probation terms. For example,
individuals with intellectual disabilities may have a very hard time fulfilling probation
requirements that are language based, like writing an essay. Be sure to understand your

clientdés capabilities before agreeing to or suf(

D. Violations of Probation
To prove a violation of probation, the state must show by clear and convincing evidence that
the violation was substantial and willful. A developmental disability may be a defense against
a showing of a substantial and willful violation because the disability can affect whether a
probationer can comply with the terms of probat
can render a technical violation of probation
physical illness can be debilitating to the point that a probationer cannot comply with the
terms of [MeandvaStatep709 Sb.2d 430 (Fla. 1 DCA 2001); Williams v. State,
728 So.2d 287 (Fla. 2d DCA 1999); Copeland v. State, 864 So.2d 1197 (Fla. 1° DCA 2004).

E. The Death Penalty

In Atkins v. Virginia, 536 U.S. 304(2002), the United States Supreme Court ruled that
individuals with fAmental retardationdo cannot b
are outside the expertise of this manual, but this section was included to make defense

attorneys aware of the Atkins defense to the death penalty. For law specific to Florida, see

Rule 3.203, Florida Rules of Criminal Procedure.

F. Mitigation

Devel oping mitigation means exploring every asp
for a client with a developmental disability is especially important because the way in which
their disability impacts their life may also have played a significant role in how they become

involved in the criminal justice system.

One of the common responses you may hear from prosecutors when you argue for mitigation
based on a devel opment al disability is that yol

disability. However, let the prosecutor know that because a finding of a developmental

disability requires proof of onset before the age 18, it is nearly impossible to fake. Remember
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to back up this claim with client medical records, expert reports and the individu a | 6 s
developmental history.

) , AMi tigation is
Examine the following aspects of _ _ 3
prosecution. It is not an

the questions below in order to determine how each aspect "
excuse for committing a

i mpacts your clientds cri minal C crime. Itis not a reason the [
individuals donot know that they .|ient shoul d z
supported. They may believe, for example, that being it.o6 Instead,
restrained every week for outbursts is appropriate because that disability or condition that

is all they have ever known. You will need to look for the invites compassion.

answers in documents. Compile the information you discover Mitigation is the explanation

and present them to the prosecutor in order to argue for a better of which influences

plea deal or dismissal of your <c ERMEIEEE I 1Re 7EalE, eV

. . hours, minutes, and seconds
any argument that your <clientos ¢
] . ) leading up to the crime; how
developmental disability or a lack of appropriate support, be _ o
. S _ . information is processed by a
sure to have evidence of the disability, like a diagnosis from a .
person with a developmental

psychologist or the records discussed above. disabilitys andlthe behavior

that resulted. Well-presented

Residential mitigating evidence can help

1) Does the current residential environment have an impact on to describe th
their behavior? Look at 't he pe throughwhich the clientviews ) t
environments. Do they behave differently at a job or day his or her world. Each of us
program? In the community? During visits to their family views the world through a

home? different window, the size and

clarity of which is often

_ determined by factors over
2) Does the current setting meet ) 1 |
whi ch we havé

of the above behavior? Look at staffing patterns to determine
Texas Appl esee

whether appropriate supervision is provided. Look at activity the Door- Justice for

schedules to determine whether meaningful activities are B s vt fea
planned throughout the waking ho Retardationo r
behavior appropriately supported? Look at incident reports and

restraint/seclusion logs. Are there frequent behavioral incidents? Is restraint and/or

seclusion used once or more in a siXx month per.

guestions it is a sign that appropriate behavior support is not being provided and you may
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want to have an expeal Behhyrzert Assé@fsmeht onanct

Intervention Plan.

3) Would a change in living environment be appropriate/recommended?

Vocational

1)Does the individual s current job sitwuation c

2) Does it provide a source of stability and structure for the individual?

3) I's the individual 6s behavior appropriately
restraint/seclusion logs. Are there frequent behavioral incidents? Is restraint and/or

seclusion used once or more in a six monthper i od ? I f the answer i s fy
guestions it is a sign that appropriate behavior support is not being provided and you may

want to have an expert analyze the AFunctional

|l ntervention Pl an. 0

Education/Training

1) Does the individual have skill deficits (e.g., social skills, learning deficits, communication)
that contribute to their behavior? Look at the most current evaluations and the Support and

Implementation plans.

2) What, if any, further education/training might eliminate the behavior. Be aware that most
of the classes offered by court services are not the type of education/training that will help or
educate an individual with a developmental disability. Contact The Center for Independent
Living or one of the many Arc organizations in Florida to learn about what education or

training classes would be appropriate for your client.

Medical

1) Do medical needs or physical disabilities contribute to the behavior?

2) Are there needs in this area that are unmet and may contribute to the behavior?

3) Are medications taken and at proper dosage? Is the individual being over medicated?
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Mental/Behavioral Health

1) Does the individual have a mental iliness that contributes to the behavior?

2) Does the individual have coping deficits that impact the behavior?

3) Are services needed/appropriate to assist the individual? It is common for the mental
health treatment needs for individuals with intellectual disabilities to go ignored, or to be
treated with medication only. Does the person have a history of trauma? Have they received

modified targeted therapies to address their needs?

4) Are psychotropic medication taken and at proper dosage? Are mental health needs being

only addressed by pharmaceuticals? Is the person being over-medicated?

5) I's the individual 6s behavior appropriately
restraint/seclusion logs. Are there frequent behavioral incidents? Is restraint and/or

seclusion used once or moreinasixmonth per i od? I f the answer 1is
guestions it is a sign that appropriate behavior support is not being provided and you may

want to have an expert analyze the AFunctional

Intervention Plan.

Financial

1) Does the individual manage his/her own money?

2) Is the behavior related to lack of funds or to mismanagement of money?

3) Are services needed/appropriate to assist the individual?

4) Do they have a representative payee? How does that person help them manage their
money? Is that person responsible managing their money or has the representative payee

mi smanaged the clientds funds? I s this misman:

Social/Recreation
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1) Does the individual have excessive free time and/or lack of ability to organize free time that

contributes to the behavior?

2) Does the individual have friends who may encourage the behavior?

3) Does the individual lack a circle of friends?

4) What services may assist the individual in positive development of skills in this domain?

Famil

1) Does the individual have an active and supportive family?

2) Do family influences contribute to the behavior?

3) Can family assist in appropriate behavior development?

Transportation

1) How mobile is the individual?

2) Do transportation factors contribute to the behavior?

3) Is there accessible transportation available in the community?

4) Are services needed/appropriate to assist the individual?

X. GLOSSARY OF TERMS

A. Florida Statutory Definitions

Developmental disability (Fla. Stat. 393.063(9)): means a disorder or syndrome that is

attributable to retardation, cerebral palsy, autism, spina bifida, or Prader-Willi syndrome; that
manifests before the age of 18; and that constitutes a substantial handicap that can

reasonably be expected to continue indefinitely.
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Autism (Fla. Stat. 8 393.063(3)): means a pervasive, neurologically based developmental

disability of extended duration which causes severe learning, communication, and behavior
disorders with age of onset during infancy or childhood. Individuals with autism exhibit
impairments in reciprocal social interaction, impairment in verbal and nonverbal
communication and imaginative ability, and a markedly restricted repertoire of activities and

interests.

Cerebral Palsy (Fla. Stat. 8 393.063(4)): means a group of disabling symptoms of extended

duration which results from damage to the developing brain that may occur before, during, or
after birth and that results in the loss or impairment of control over voluntary muscles. For
the purposes of this definition, cerebral palsy does not include those symptoms or

impairments resulting solely from a stroke.

Prader-Willi Syndrome (Fla. State § 393.063(23)): means an inherited condition typified by

neonatal hypotania with failure to thrive, hyperphagia or an excessive drive to eat which leads
to obesity usually at 18 i 36 months of age, mild to moderate mental retardation,

hypogonadism, short stature, mild facial dysmorphism, and a characteristic neurobehavior.

Retardation (Fla. Stat. 8 393.063(31)): means significantly subaverage general intellectual

functioning existing concurrently with deficits in adaptive behavior that manifests before the
age of 18 and can reasonably be expected to continue indefinitely. "Significantly subaverage
general intellectual functioning,” for the purpose of this definition, means performance which
is two or more standard deviations from the mean score on a standardized intelligence test
specified in the rules of the agency. "Adaptive behavior," for the purpose of this definition,
means the effectiveness or degree with which an individual meets the standards of personal
independence and social responsibility expected of his or her age, cultural group, and

community.

Spina Bifida (Fla. Stat. 8§ 393.063(35)): means, for purposes of this chapter, a person with a

medical diagnosis of spina bifida cystica or myelomeningocele.

B. Other Common Terms
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Down Syndrome: A genetic condition caused by a chromosomal abnormality resulting in

some degree of intellectual disability and other developmental delays. Common physical
features of Down syndrome include small stature, decreased muscle tone, flattened bridge of
the nose and upward slant to the eyes.

Intellectual Disability: The presence of a sub-average general intellectual functioning

associated with or resulting in impairments in adaptive behavior, including mental retardation,
acquired brain injuries, Autism, and Alzheimer® Disease. Intellectual disabilities are

chemical or physical alteration within the brain that results in different thought processes.

Mental Retardation (i MRMental retardation is characterized by significant limitations in

both intellectual functioning and social and practical adaptive skills. The appropriate term is

Aintellectual disability. o

Traumatic Brain Injury (ATBIQ: A brain injury from externally inflicted trauma such as

incidents involving motor vehicles, falls, acts of violence, and sports injuries. TBI can range
from mild (concussions) to severe, with outcomes ranging from a few symptoms to lifelong

impairment.

Autism: Autism is a disability which includes a wide spectrum of abilities and intelligence
levels. Communication and social skills are usually impaired, even though not obvious at
first. People with autism may not talk, or may have limited verbal language. They may have

difficulty expressing needs, and may interpret language in a literal way.

Asperger 6s: I Swydnidvriodwmeal s with Aspergerds Syndr ome

characteristics and the disorder can range from mild to severe. The disability is characterized
by marked deficiencies in social skills, have difficulties with transitions or changes and prefer
sameness. They often have obsessive routines and may be preoccupied with a particular
subject of interest. They have a great deal of difficulty reading nonverbal cues (body
language) and very often the individual with AS has difficulty determining proper body space.
Often overly sensitive to sounds, tastes, smells, and sights, the person with AS may prefer
soft clothing, certain foods, and be bothered by sounds or lights no one else seems to hear or

See.

Xl. GLOSSARY OF RESOURCES
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The Arc

The Arc of the United States advocates for the rights and full participation of all children and

adults with intellectual and developmental disabilities. Together with a network of members

and affiliated chapters, they improve systems of supports and services; connect families;

inspire communities and influence public policy. In addition, chapters may provide direct

services.

The Arc of Florida

2898 Mahan Dr., Ste. 1
Tallahassee, FL. 32308
(850) 921-0460

Toll Free (800) 226-1155
info@arcflorida.org

ARC, South Florida
5555 Biscayne Blvd.
Miami, FL 33131-2656
(305) 759-8500, x. 102

arcsofla@aol.com

ARC Gateway

3932 N. 10" Ave.
Pensacola, FL 32503
(850) 432-9161

dfassett@arc-gateway.org

Hardee ARC

P.O. Box 1372
Wauchula, FL 33873
(863) 735-1121

hardeearc@hotmail.com

Arc of Alachua County
3303 NW 83 st.
Gainesville, FL 32606
(352) 334-4060

ARC/Desoto

P.O. Box 1001
Arcadia, FL 34265
(863) 990-7473

arcdesoto@embargmail.com

ARC Flagler County

P.O. Box 354412

Palm Coast, FL 32135-4412
(386) 446-2385

Arc Nature Coast
5283 Neff Lake Rd.
Brooksville, FL 34601
(352) 544-2322, x. 103

mbarry@thearc-naturecoast.org
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Arc of Bradford County
1351 S. Water St.
Starke, FL 32901
(904) 964-7699

arcbradford@atlantic.net

Arc Jacksonville

1050 N. Davis St.
Jacksonville, FL 32209
(904) 355-0155, x. 14

Gulf County ARC

309 Williams Ave.
Port St. Joe, FL 32456
(850) 229-6327

garc@gtcom.net

Ridge Area ARC

120 W. College Dir.
Avon Park, FL 33825
(863) 452-1295, x. 112




Jackson County ARC

2944 Pennsylvania Ave., Ste. A

Marianna, FL 32448
(850) 526-7333

jcarc@digitalexp.com

Levy ARC
P.O. Box 86

Otter Creek, FL 32683
(352) 486-4293
Levyarc@bellsouth.net

SunriseArc

35201Radio Rd., #B
Leesburg, FL 34788-3148
(352) 787-3079, x. 16
JWAskewl@aol.com

ARC/Madison-Jefferson
P.O. Box 912

Madison, FL 32341
(850) 973-4614

t.ressler@earthlink.net

Arc of Orange & Seminole Counties

University of Central Florida
P.O. Box 161250

Orlando, FL 32816-1250
(407) 823-1296
jforthub@mail.ucf.edu

Arc of Putnam County
1209 Westover Dr.

Palatka, FL 32177

(386) 325-2249
thearc-jwhittaker@gbso.net

Arc of St. Lucie County
P.O. Box 1016

Ft. Pierce, FL 34954-1016
(772) 468-7879

slarc@gate.net

Arc of Washington-Holmes Counties

Arc Santa Rosa
6225 Dixie Rd.
Milton, FL 32570
(850) 623-9320

director@ArcSantaRosa.org

UPARC

1501 N. Belcher Rd., Ste. 249

Clearwater, FL 33765
(727) 799-3330, x. 7601

uparc@aol.com

1335 S. Blvd.
Chipley, FL 32428

LARC

2570 Hanson St.

Fort Myers, FL 33901
(239) 334-6285
leearc@earthlink.net

ARC/Nassau
86051 Hamilton St.
Yulee, FL 32097
(904) 225-9355

arcnatalbert@bellsouth.net

Arc of Palm Bch. County
1201 Australian Ave.
Riviera Beach, FL 33404
(561) 842-3213
mpapa@arcpbc.org

Arc of the St. Johns
2101 Arc Dr.

St. Augustine, FL 32095
(904) 824-7249, x. 15
kathy@arcsj.org

ARC Volusia

P.O. Box 9658
Daytona Bch, FL 32120
(386) 274-4736

jimarcv@cfl.rr.com

Walton County ARC

P.O. Box 813

1408 State Highway 83 N.
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(850) 638-7517, x. 102 Defuniak Springs, FL 32435
arcwh@digitalexp.com kim@panhandle.rr.com

The Center for Auti sm and Rel ated Disab

The Center for Autism and Related Disabilities (CARDQ provides support and assistance
with the goal of optimizing the potential of people with autism and related disabilities. CARD
will work with individuals, families and organizations to create specific strategies and
resources to assist individuals with autism in a variety of situations, including preparation for

courtroom appearances.

CARD i _University of Florida CARD i _University of South Florida

1405 NW 13™ Street 13301 Bruce B. Downs Blvd.

Gainesville, FL 32601-4058 Tampa FL 33612-3899

(352) 273-0581 (813) 974-2532

Toll Free (800) 9 Autism Toll Free (800) 333-4530
card-info@ufl.edu

Serves Alachua, Bradford, Citrus, Serves Charlotte, Collier, Desoto, Glades,
Columbia, Dixie, Gilchrist, Hamilton, Hardee, Hendry, Highlands, Hillsborough,
Hernando, Lafayette, Levy, Marion, Lee, Manatee, Pasco, Pinellas, Polk, and
Putnam, Suwannee, and Union Sarasota

CARD i Florida Atlantic University CARD i Florida State University

777 Glades Rd. 625-B N. Adams St.

Boca Raton, FL 33431 Tallahassee, FL 32301

(561) 297-2023 (850) 644-3644

Toll Free (888) 632-6395 Toll Free (800) 769-7926

Serves Indian River, Martin, Serves Bay, Calhoun, Escambia, Franklin,
Okeechobee, Palm Beach, St. Lucie Gadsden, Gulf, Holmes, Jackson, Jefferson,

Leon, Liberty, Madison, Okaloosa,
Santa Rosa, Taylor, Wakulla, Walton,

Washington

CARD - University of Florida at Jacksonville CARD - University of Miami
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6271 St. Augustine Rd., Ste. 1

Jacksonville, FL 32217

(904)633-0760

Serves Baker, Clay, Duval, Flagler, Nassau,
and St. Johnos

The Center

The worl dbés first organization
|l ndependent Living (ACI LO)

Department of Psychology
P.O. Box 248768
Coral Gables, FL 33124

Serves Broward, Dade and Monroe

for I ndependent

run

supports people

independence. CIL encourages people with disabilities to make their own choices and works

to open doors in the community to full participation and access for all. Offices may provide

ADA para-transit screenings for bus cards, assisted employment services, sign language

interpreting services, and other programs that help empower individuals with disabilities to

participate fully in the community. In order to qualify for their programming, CIL will do an

initial assessment to determine whether a potential client has a disability.

Florida Association of Centers for Independent Living (FACIL)

325 John Knox Rd., Ste. D107

Tallahassee, FL 32303
(850) 575-6004

Ability1st

1823 Buford Crt.
Tallahassee, FL 32308
(850) 575-9621

(850) 575-5245 (TDD)
judithbarrett@abilitylst.info

Caring and Sharing, CIL
12552 Belcher Rd. S.
Largo, FL 33773

(727) 577-0065

Caring and Sharing CIL

5730 Shore Blvd. S.
Gulfport, FL 33707
(727) 384-6346

CIL of N. Florida

1823 Buford Ct.
Tallahassee, FL 32308
(850) 575-9621
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Caring and Sharing CIL

Holiday Towers

2435 US 19 N, Ste. 300
Holiday, FL 34695
(727) 945-8933

(727) 945-8944 (TDD)

cascil.cascil.org

CIL of N. Central Florida

222 SW 36" Ter.
Gainesville, FL 32607
(352) 378-7474
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(727) 539-7588 (TDD)
Michael@cascil.org

CIL of N. Central Florida
Hernando County Satellite
7361 Forest Oaks Blvd.
Spring Hill, FL 34606
(877) 232-8261

CIL in Central Florida
720 N. Denning Dr.
Winter Park, FL 32789
(407) 623-1070

(407) 623-1185 (TDD)

info@cilorlando.org

CIL of S. Florida

Branch Office

1601 NE 164 St.

N. Miami Beach, FL 33162
(305) 354-4454

(305) 354-4425 (TDD)

CIL of SW Florida
2321 Bruner Ln.

Fort Myers, FL 33916
(239) 277-1447

(239) 277-3694
gbruist@cilfl.org

(850) 575-5740 (TDD)
cilnf@nettally.com

CIL of N. Central Florida
Citrus County Satellite
3774 W. Gulf to Lake Hwy.
Lecanto, FL 34461

(352) 527-8399

(352) 527-9511 (TDD)

CIL of NW Florida
3600 N. Pace Blvd.
Pensacola, FL 32505
(877) 245-2457

(850) 595-5566 (TDD)
cil-drc@cil-drc.org

CIL of S. Florida

Branch Office

17010 SW 211 St., Ste 105
Cutler Ridge, FL 33189

info@soflacil.org

CIL of SW Florida

Branch

4300 Kings Hwy., Ste 402
Pt. Charlotte, FL 33980
(941) 766-8333

(941) 766-9799
gbruist@cilfl.org
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(352) 378-5582
william@cilncf.org

CIL of N. Central Florida
Marion County Satellite
3445 NE 24" st.

Ocala, FL 34470

(352) 368-3788

(352) 527-9511 (TDD)

CIL of S. Florida
6660 Biscayne Blvd
Miami, FL 33138
(305) 751-8025

(305) 751-8891 (TDD)
kelly@soflacil.org

CIL of Broward

4800 N. St., Rd. 7

Bldg. F, #102

Ft. Lauderdale, FL 33319
(954) 722-6400

(954) 735-1598
cilb@cilbroward.org

CIL of the Keys

103400 Overseas Hwy.
S. 243

Key Largo, FL 33036
(305) 453-3491

(305) 453-3488 (TDD)
bpierce@cilofthekeys.org




Space Coast CIL

803 N. Fiske Blvd., Ste. B
Cocoa, FL 32922

(321) 633-6011

(321) 633-6011 (TDD)
lIfowler@bellsouth.net

Suncoast CIL

2989 Fruitville Rd., Ste. 101
Sarasota, FL 34237

(941) 351-9545

(941) 351-9545 (TDD)
keith@scil4u.org

Coalition for Independent Living Options

ACl LOO

6800 Forest Hills Blvd.

W. Palm Beach, FL 33413
(561) 966-4288

(561) 641-6538 (TDD)

CILO (Branch)

One Stop Career Center
1030 Royal Palm Bch. Blvd.
(561) 798-7997

CILO (Branch)

One Stop Career Center
209 S. Park St.
Okeechobee, FL 34974
(863) 462-5350

(561) 641-6538 (TDD)

msnyder@tcjobs.org

Independent Living Resource Center of NE Florida

2709 Art Museum Dr.
Jacksonville, FL 32207
(904) 399-8484

(904) 396-0859
cilj@fdn.com

Disability Solutions for Independent Living

119 S. Palmetto Ave., Ste. 180

Daytona Beach, FL 32114

44

Victory Lane CIL

475 S. Nova Rd.
Ormond Bch., FL 32174
(386) 671-1960

(386) 671-1961 (TDD)

CILO (Branch)

One Stop Career Center
900 SE Central Pkwy.
Stuart, FL 34994

(772) 223-2653

(561) 641-6538 (TDD)

Self-reliance, Inc.

8901 N. Armenia Ave.
Tampa, FL 33604

(813) 375-3965

(813) 375-3970 (TDD)
bruehl@self-reliance.org

ILRC of NE Florida
1845 Town Center Blvd.
Orange Park, FL 32207
(904) 231-0383
cij@fdn.com

Sccil at Titusville
725 Deleon Ave.
Titusville, FL 32780




(386) 255-1812 (407) 268-2244
(386) 252-6222 (TDD) (706) 724-6324 (TDD)

info@dsil.org kswoil@csranet.com

Disability Resource Center of Bay County
Satellite Office

625 Hwy. 231

Panama City, FL 32405

(850) 769-6890

(850) 769-6891

Rccox66@drcpc.org

The Agency for Persons with Disabilities

The Agency for Person with Disabilities (AAPDO)
communities and private providers to provide services to Florida residents with

developmental disabilities who meet specific eligibility requirements.

Tallahassee Main Office
4030 Esplanade Way
Tallahassee, FL 32399
Toll Free (866) 273-2273
APD_Director@apd.state.fl.us

For the contact information for each regional office, you can visit:
http://apd.myflorida.com/area/

Fl ori da Devel opmental DD€apilities Cou

The purpose of the Florida Developmental Disabilities Council is to engage in advocacy,
capacity building, and systemic change activities that contribute to a coordinated, consumer
and family centered, consumer and family directed, comprehensive system of community

services and individualized supports that enable individuals with developmental disabilities to
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exercise self-determination, be independent, be productive, and be integrated and included in
all facets of community life.

124 Marriott Drive, Ste. #203
Tallahassee, FL 32301-2981
(850) 488-4180
Toll Free (800) 580-7801
fddc@fddc.org

FIl ori da Division of Vocati onal Rehabil

The Florida Division of Vocational Rehabilitation ( i D VRavidles the services that are
required for eligible customers to achieve an employment goal, with priority placed on serving
the customers with the most significant disabilities. The Division may also provide helpful
information or resources for individuals who are required to acquire or maintain employment
as part of their probation or conditional release requirements.

Headquarters Office
2002 Old St. Augustine Rd., Bldng. A
Tallahassee, FL 32301-4862
(850) 245-3399 (voice/TDD)
(800) 451-4327 (voice/TDD)

For contact information for local DVR offices, visit:

http://www.rehabworks.org/index.cfm?fuseaction=SubMain.Directory

Family Care Council Florida

The mission of the Family Care Council Florida is to advocate, educate, and empower
individuals with developmental disabilities and their families, partnering with the Agency for
Persons with Disabilities state and area offices, to bring quality services to individuals for
dignity and choice.

Contact Person: Betty Kay Clements

(352) 753-1163
46



(800) 470-8101 (FCC Telephone)

The Advocacy Center for Persons with Disabilities, Inc.

The Advocacy Center is Floridadés Protection & |
of attorneys and advocates, the Advocacy Center provides direct services to individuals with

disabilities, including; information and referrals, self-advocacy support, technical assistance,
investigations into complaints of abuse, neglect and rights violations in facilities and public

programs, meaningful and fair dispute resolution support, negotiation and mediation support,

legal advice and representation.

Statewide Phone Number
(850) 488-9071
Toll Free (800) 346-4127
(800) 346-4127 (TDD)

Tallahassee Office Tampa Office South Florida Office
2728 Centerview Dr., Ste. 102 Times Bldng., Ste. 640 4411 Sheridan St.
Tallahassee, FL 32301 1000 N. Ashley Dr. Hollywood, FL 33021

Tampa, FL 33602

Family Network on Disabilities of Florida, Inc.

Family Network on Disabilities is a statewide network of families and individuals of all ages
who may be at-risk, have disabilities, or have special needs and their families, professionals,
and concerned citizens. Their mission is to ensure through collaboration that Floridians have
full access to family-driven support, education, information, resources, and advocacy and to
serve families of children with disabilities, ages birth through 26, who have the full range of
disabilities described in section 602(3) of IDEA.

More information about the organization can be obtained by visiting: http://www.fndfl.org.
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Appendix #1 7 Identification Palm Cards

Traits Seen In People with Intellectual Disabilities
May:
1 Not want disability to be noticed
1 Say what he or she thinks others want to h
1 Have difficulty describing facts or details of]
offense
1 Display low fustration tolerance and/or poq
impulse control
1 Have difficulty making eye contact
1 Laugh or smile at inappropriate times
1 Not understand rights

Traits Seen In People with Autism.
May:
1 Be unable to quickly process and respond
requests or questions
1 Repeat statements, body language, and
mannerisms
1 Misunderstand nomerbal cues; like rolling
eyes or raising eyebrows to convey disbeliq
or frustration
1 Make statements that are considered rude
socially inappropriate.
1 Be a poor listener

51



Appendix #2717 Communication Palm Cards

Tips for Communicating.

1 Question in an area that is quiet.

1 Clearly identify yourself and explain why yq
are there.

1 If possible, use pictures, symbols and acti
to convey meaning ]

1 Ask one question at a time and wait at lea
15-20 seconds for a response. Repeat or
rephrase questions.

1 Speak to your client directly and avoid
compl eting clientos

1 Never make fun of person, they will sense
and become less cooperative.
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Appendix #3 17 Communication Boards with Common Legal

Terms

53



Optio 3/ decisions for criminal ca.&: | R

e - - | -
__ i zun make my ( Whatare What do ¥ hld e .

. |
CWR SeciSions. my options? jmmﬂl,_n_._.m.. _

vou think? 3

&0 0 |<0+| 3]
”d G ODO
A e
- e J__\ <
sentence Community service dizmizsal canyict

L @O
ROl B0 4T

=[] =4). &Y dRinaL

R R A

ECUIF A sy I pE1E = JUE LIEms ]

_ i report +n_ N Hait
q b
_ =)
S | e
rmmn_ 3@:3\ explaining plea petition:
frial cafl witness _wvwmmm:w?.im:ﬁn +mm:j., T

%b%

as

54



ﬁ.q .bU.uEr me:

R S - - - - - T
I have q b _“_T__”_:m 3_._3?% J\ nome of relative? 4 name o anmaf/, staff pames % attendont or

cisabitity. @ @E_ partner?
A0 &0 @) g
x ,K. :EIIIIH .\\

s
Do you take Vs _un you _._.._n;.x.ur/ﬁ._

) Jrite it down,please
medicine? 4

.@@m
ﬂal@ e P %

. E?E;m do x._‘_.x house // apartment
you live?

coregiver

- v
Loud noises .r/
bother me,

..

-

E un__ no:a:_a:m

. B B el niver

- need help h _m\ nurse ,:_\%am_“__.._.{m& af not et use " ot of f, 7 notgiven
- medication cofmmunication vigitors services
.}a% m_..,mim_,: .

= Y

8 57 ___

poodlal oo _
- .

'3

i ]

-
=

=i EE A Y

TSGR ERlEEY DR Sy o AT

HIREAN T

55



_. .
"

1|

|

¢ i ;

. |

1

LONIEN MATNNE S
L]

1

I T,
| - J
e A

AN LA AN
SWa4 pasn Ajuouwiios

V&
)

W7 hE

9
¢

b MmEsR

J ' . ~ _
JA7 440 A o J/,.\_ Jandaa o od _//'\\ dmssassod Baap o g e pL oL
. P i

JRT LG W :-.Jd;/-

. Pl

'-.t .J:!q._l.:t pLm afrfa.aq_.j.- )
|
"

A /
- - ——
3\' i |"./J -H“\" ; ™
5 1
5 ' e
=+ [Fe) - by = 2 B
G —
'.SI ! I'l ) 1
ey \"x_ A

U IR I B EC [PEIR AL fUE S o 130037 — {9 Gi7 A0 USIE s 10

56



Appendix #4717 Commonly Used Court Terms in Simplified Form

Individuals with intellectual disabilities think in concrete rather than abstract terms.

Therefore, | egal terms, | i ke fAwaiver of right st
developmental disability. Avoid using jargon to explain jargon. Keep trying different words

and use visual aids until you believe your client understands. Keep checking for

comprehension i ask your client to repeat what you say in his or her own words. Here are

some alternative phrases that may be used in lieu of the common legal jargon.

Arrest: This is when a police officer talks to you for a very long time. The police officer may
takeyout o j ail because he believes you didno6t f ol |

Assistant State Attorney: The lawyer who takes the side that someone did something
against the law. This is the lawyer who says you broke the law or rules. At trial, this lawyer
argues in front of the judge and maybe a jury that a person is guilty. Also called a
Aprosecutoro

Charge: Thi s is a name for what the state attorney
law/rule.

Confidentiality: This means that if you tell your lawyer something, they have to keep it a
secret or ask you if they can tell other people.

Conviction: This is when the judge or jury decides you really did not follow the rule/law.

Courtroom: This is a special room in a building where people come to talk to a judge about
something they might have done that is against the law.

Crime: Something that happens when you break a rule/law.

Defendant: This is a name for a person the police officer says broke a law/rule. Sometimes
this person is called an fdAoffender. o

Defense Attorney: The lawyer who takes the side that someone did NOT do something
against the law. This lawyer argues in front of the judge and maybe a jury that a person is

guilty.

The courtcangiveyoual awyer when you .donThi shalvaewyrblic eiys ¢ ¢
Defender . 0 Someti mes you or others pay a | awy ¢
APrivate Attorney. o

Felony: A felony is a more serious crime. Felonies are crimes like, taking something worth a
lot of money without permission, hurting someone really bad, or having lots of drugs. A
person who does a felony can go to prison.

Judge: This person sits at the front of the courtroom. This person decides how to punish to
do if you have really broken a law/rule).
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Jury: People who sit to the side of the judge. They listen to the lawyers. They decide
whether a person broke a law/rule.

Law: rules that tell people how to behave with each other.
Lawyer: A person who went to school to learn about law and rules.

Probation: A judge decides that a person who broke a rule/law can live in the community
instead of going to jail or prison. If a person is on probation, they must see a probation officer
every time they are told to. There are other rules. A person might have to go to classes, do
somet hing for the city or town (Acommunity

Trial: In our legal system, there is a trial. A trial is a group of people that meet to find out if
someone broke the law/rule. One lawyer takes the side of the person who has been
arrested. The other lawyer takes that that person broke the law/rule. There is also a job who
watches and tries to make sure things are fair. There may also be a group of people called a
jury who tries to find out who is
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Appendix #5 - Sample Public Records Request Letter
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[LETTERHEAD OF YOUR ORGANIZATION]
[date]

[name of organization from which requesting information]
[address]

[city, state, zip code]

[contact number]

[fax number]

RE: Public Records Request for [name and birth date of client]

To Whom It May Concern -

This is a formal request pursuant to the Florida Public Records Act, Sections
119.01 et seq., Florida Statutes, for copying of public records in your possession. | am
seeking copies of the following records:

[give brief description of records being requested; include client name and birthdate]

If the records requested are not in your custody, please forward this request to the
current custodian of the records. If you claim an exemption for all or part of any record that is
otherwise responsive to this request, please comply with section 119.07(2)(a), Florida
Statutes. Prior to production of the records, please fax an invoice to my attention at [fax
number of your organization] for the costs associated with producing these documents. If the
records are available in electronic format please let me know as well. Thank you for your
assistance.

Sincerely,

[signature]
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Appendix #6 7 General Records Release
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[Letterhead of your organizatipn

RELEASE OF RECORDS AND AUTHORIZATION FOR DISCLOSURE OF
INFORMATION

l, authorize to disclose to [your org

Purpose of disclosure authorized herein:

The undersigned hereby authorizes the inspection and release of copies of nay raedids indicated below by the above
named health care facility /medical record custodian only to the atsmwed company or persons or their agents. Indicate

all of the records authorized to be inspected/released by initialing the appropriate spmages b

DO DO NOT Release of all medical records

DO DO NOT. Release of any records regarding HIV testing, AIDS and AIDS related

syndromes relating to my condition and care.

DO DO NOT. Release of any records of psychiatric and psychological information (mental

health records) relating to my condition and care.

DO DO NOT. Release of all dental records relating to my condiéiad care.

DO DO NOT. Release of any records regarding alcohol and substance abuse treatment

relating to my condition and care.

| understand that my records are protected under the Federal regulations governing Confidentiality of Alcohol and
Drug Abuse Patient Records, 42 U.S.C. § 290 (dd)(2), and cannot be disclosed without my written consent unless

otherwise provideddr in the regulations.

I understand that | may revoke this consent at any time except to the extent that action has been taken in reliadce on it, an
that in any event, this consent shall be effective until revoked in writing. In furtherance of tbiszatitim, | do hereby
waive all provisions of law and privileges relating to the disclosures hereby authorized. | acknowledge the extent of my

authorization of release as to the records and information denoted in the paragraphs above by cheghingribéedmx.

Signature of Patient(or next of kin, guardian or Authorized

Representative, when required)
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Appendix #7 7 School Records, Sample Release Authorization

Form
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Alachua County Public Schools
Student Reconds

Student Records Release Authorization
Complete form and mail to:  Alachua County Public Schools Phone: 352-955-7740
Student Records Fax: 352-955-7742

520 East University Avenue
Gainesville, FL 32601

Identifying Information

Present name of stodent: Sipnaore: Today s Date:
First 7 FLaxr
[ Tame wiile artending sChoo)l (3 citerenty. Tarents' Iame-
Flesr AT Lazrt
Thate af bire: Tlace of Gh: Llarytome Phome:
Mame of Alwchua Co. Public School(s) for which you are | Diploma Type: Last vear atfended and/or graduation date:
requesting reconds:

Secmdard * Adult ¢ GED

| Authorize The Release of the Following Information

Check all that apply:
O Trenscript imay include immunizarion igfbrmation and test scores)
[ Immumization Information
O TestScomes
[0 Proofof Ape
[0 oOther
I Authorize The Release of the Abowve Information To
[0 self saddrec) [0 Mail to: (ndividualorganmizarion-addracs)
[0 Faxm:
Student Records Use Only
Student Mumber By m Film(=}# Centified

Uncertified

Form Moo 3TU 0E7-005 - Shudent Records Release Aufhorizabion docfE51
Mew Dale: 72506

You can access this form at: http://www.sbac.edu/~wpops/forms/StudentServices/STU-067-

005.pdf.
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Appendix #81 Agency for Persons with Disabilities, Records

Release Form
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Pt
o

agaroyfor parsors with deatiliez.  ONSENt to Obtain or Release

Frenef dinrals Confidential Information
Individual's Mame:
Date of Birth: ISuﬁ.n.ISewrl_tg Mumber: |

| do hereby authorize the Agency for Persons with Disabilities
or its representative to either (check one):
Release information checked below from my records, or those of my

Obtain  OR child, or the individual for whom | am legal guardian.
Medical Reports Social Service Reports
X-ray Reports Academic Records and Plans
Birth/ Nursery Records Speech and Hearing Reports
Laboratory Records/Reporis Physical Therapy Reports
Hahilitation Plan/Support Plan Occupational Therapy Reports
Psychological Reports
Other (please specify): |

Name, address, or fax # of individual or agency from whom information is to be obtained or released:

Purpose of Information:

Please Retumn Information To (provide name, address, phone # and fax #):

Signature of individual

parent or guardiamn Date
Witness (if signed
with a mark) Date

This release is valid for a period of one year from the date signed.

AFD 3017, FDF D&2005

You can access this form at:

http://lwww.dcf.state.fl.us/IDCFForms/Search/DCFFormSearch.aspx.
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Appendix #9 17 Department of Children and Families, Records

Release Form
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J st

: Authorization for Use or Disclosure of
— Protected Health Information

| authorize the useldisclosure of health information about me as described below.

1. Person(s) authorized to usel/disciose the information:

2. Person(s) authorized to receive the information:
3. Description of information that may be usedidisclosed:

4. The information will be used/disclosed for the following purposes:

5. lunderstand that if the person or entity that receives the information i= not a health care provider or
health plan covered by federal privacy regulations, the information described above may be re-disclosed
and no longer protected by these regulations.

6. [If applicable] | understand that the person | am authorizing to useldizclose the information will receive
compensation for doing so.

7.l understand that | may refuse to sign this authorization and that my refusal to sign will not affect my
ability to obtain treatment or payment or my eligibility for benefits. | may inspect or copy any information
usedidisclosed under this authorization.

2. lunderstand that information may only be re-released with my approval except as required by law.

9. lunderstand that | may revoke this authorization in writing at any time by contacting my case manager,
except to the extent that action has been taken in reliance on this authorization. This authorization

expires

[Insert appiicable date or aveni]
Signature of ClientResident or Representative Date
CllentsiResident's Name Relationship i CllentResidant

If this authorization has been signed by a personal representative (abowe) on behalf of an individual, hisiher authority to
act on behalf of the individual must be set forth here:

CF 772, PDF 1072005

You can access this form at:

http://lwww.dcf.state.fl.us/IDCFForms/Search/DCFFormSearch.aspx.
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Appendix #1011 Social Security Administration, 827 Form

69



You can access this form at: http://www.ssa.gov/online/ssa-827.pdf.
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